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HENRY GAGE, EM ELIZABETH LISTER, Widow, |} 
1 _ :  KReſpondems 
| | T-+-- _ The Appellants CASE 


15 . married the Lady Elizabeth Boteler, the Widow and Relict of Sir John Boteler, who dyed tke roth of 
aren, I Wn: 5 „„ 1 8 es Ie” 1 „„ | | N 
That the ſaid Lady giving Ear to Perſons who had no good Will to the Appellant, Miſunderſtandings unhappily fell out betwixt 
them: And in Jane, 1687, a Separation was mutually agreed betwixt the Appellant and his faid Wife. | 

Whereupon a ſeparate Maintenance of; oo J. per Annum was ſettled on her by the Appellant; out of which, and of other great 
Sums of Money, whereof ſhe was poſſeſſed at her Inter- marriage, and which ſhe concealed from the Appellant, ſhe yearly laid up 
or placed out at Intereſt, conſiderable & ums of Money in the Hands of Truſtees, to the Intent that the ſame might be concealed 
from the Appellaa rns. „55 S | > 

The ſaid Lady Beteler becoming acquainted with the Reſj e Lifter, who was the Widow of a Tradeſman in London, who 
failed in his Trade, and left the ſaid Liſer in mean Circumſtances ; ſhe, the ſaid Reſpondent, for her Support, after his Death, 
kept an India Shop, and let Lodgings; and the Appellant's Wife, coming to lodge at her Houſe, the Reſpondent by her Infinua- 
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tions, became her Chief Companion and Confident 0 2, | - 
The faid Lady Boteler, the Appellant's Wife, about the Month of Fe bruary, in the Year of our Lord 1696, there being then 
1000 f. paid in to her, did place the Sum of 500 J. part thereof in the Hands of Mr. Lawton. And: the ſaid Mr. Lawton. and. 


one Mr. Mountague did give a Note in the Words following, viz. 


. 
miſe td Re- pay to the ſaid 


Ars, Liſter 500 l. of Lawful Engliſh Money, which me hereby pro- 

lizabeth Lifter, 02 Bearer, upon Demand: Witneſs our Hands, © 

S 5 Me | Ra. Lawton, Chr. Mountague. 
5 


But althoꝰ the ſaid Note wagta ken in the faid T5fters ame, yet it was the Lady Boreler®s Money, and the Name of the ſaid: - 
Tier, was only in Truſt for the Appellant's Wife; and the ſaid Lifter, never had the Cuſtody of the ſaid Note, in the Life of the: 


Appellant's Wife; and though the Note did nor carry Intereſt, yet by ſecret, Agreement between the Lady Boteler and 


Mr. Lawton, he all along paid her Intereſt for it, during her Life: But the Appellant's Wife continuing to lodge at 
the Reſpondent's Houſe, and there happening to dye, when none of her Friends or Relations were about her, the Reſpon- 
dent nnd ag of all her Cabinets, Boxes, Papers, Writings and Perſonal Eſtate, then at the Reſpondent's Houle, to a 
very great Value. JJ 8 : „ 5 : 
555 That the Reſpondent, after the Death of the Appellant's Wife, ſet up a Nuncupative Will, whereby ſhe pretended to intitle 
herſelf to the ſa Note, and all the Eſtate of the Appellant's ſaid Wife; but being advis'd that the ſame was Invalid, ſhe then, 
offered 250.1. to the Appellant for a Compoſition, which being refuſed, ſhe then at laſt claimed the ſaid 500 /. as a Gift. 
The Reſpondent and Appellant both: claiming the ſaid 500 J. and the Executors of the ſaid Mr. Lawtos. being ſued at Law 
by the ſaid Mrs, Liſter upon the ſaid Note, the ſaid Executors brought a Bill of Interpleader in the Court of Chancery, in Or- 
der that the Reſpondent and Appellant might controvert their Right to the ſaid 5007. which Sum was brought into Court by _ 
the ſaid Mr. Laptoz*s Executors, to attend the Event of the ſaid Suit. : 3 


© 24 Fan. 779 The Cauſe was heard before the late Lord Keeper Wright, who decreed the 500 J. and Intereſt to the Reſi pondent, with Coſts, 


Gauſe heardin 


Cue, to be paid to her and Mr. Lamton by the Appellant : Which Decree, the Appellant is. adviſed, and humbly conceives, is erro- 


gneous, and ought to be reverſed. _ 


The Queftion in the Caſe is, Whether the Note for 500 1. was a Gift from the Lady Boteler, ra the 
3 9 Reſpondent, or a Frust for the Lady Boteler ? „„ = 


I. lt is incumbent upon the Reſpondent to make out the Gift, as by her Anſwer is pretended, which ſhe hath not done; 
naor is there any Proof in the Cauſe, that the ſaid Reſpondent had at any time, during the Life of the Appel- 
lant's Wife, the {aid Note for 500 J. in her poſſeſſion, or made any Demand thereof, or Pretence thereunto, 
and it is the moſt improbable Thing imaginable, That the Appellant's. Wife ſhould give away ſuch a Sum 
as 500 l. in her Life-time ; for Mrs. Liſter was no manner of Relation to the Lady Boteler: And why ſhe 
(ho it appears in the Proofs of the Cauſe, loved Money ſo well) ſhould give away 500 J. at one time, and 
when ſhe was in Health, is very ſtrange; for the pretended Gift is near four Years before her Death. | 
2. This contradicts the Pretence of the Nuncupative Will, which was the Title that the Reſpondent firſt ſet up; and 
| Which, when it failed her, ſhe knew ſo little of any other Title, that ſhe offered 250 J. for a Compoſition. . 


On the contrary, that this Note was a Truſt for the Lady Bozeler,appears(as the Appellant is adviſed) from all the Circum-- 
_ ſtances of the Caſe; becauſe it is admitted, by the Reſpondent herſelf, in her Anſwer, that the 500 J. in Que-- 
ſtion originally was the Lady Boreler's Money. It is proved, She had great Sums of Money, and uſed to lend: 

it out in Truſtees Names, to conceal it. That this was always eſteemed by Mr. Lawton to be the Lady Boteler 8 

Money, and ſhe received the Intereſt ; and during all the Life of. the Lady Boteler, which was near 5 Years- 
aſter the Money lent, the Reſpondent Lifter never pretended to demand either Principal or Intereſt of Mr. Lamton. 
Phe 500 J. Note was payable to the Refpondent or Bearer, and conſequently the Appellant's Wite, having always had: 
the Cuſtody ot the ſaid Note, ſhe had the ſame Right of demanding the ſaid 500 J. from Mr. Lawton, and gi-- 

ving him a legal Diſcharge, by delivering up the ſaid Note to him on payment, as if the ſaid Note had been 


taken in her own Name. ' ” 3 
| 5 Fr. Wilkinſon, 
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